
DATE: F e b r u a r y  1, 1983 

MATTER OF: N.D. Lea b Associates, I n c .  

DIGEST: 

Firm t h a t  would be i n e l i g i b l e  t o  compete f o r  
award of a con t r ac t  due  t o  a n  o r g a n i z a t i o n a l  
c o n f l i c t  of  i n t e r e s t  is n o t  a n  i n t e r e s t e d  p a r t y  
to  p r o t e s t  t h e  p roposed  sole-source award o f  t h a t  
c o n t r a c t ,  e x c e p t  f o r  a l l e g a t i o n  t h a t  p roposed  
awardee  a l s o  h a s  c o n f l i c t  o f  i n t e r e s t .  We f i n d  
t h a t  p roposed  awardee does n o t  have  c o n f l i c t  of 
i n t e r e s t .  

N.D. Lea & Associates, I n c .  (N.D. Lea) ,  p ro tes t s  t h e  
p r o p o s e d  sole-source award of a c o n t r a c t  by t h e  Depar tment  
o f  T r a n s p o r t a t i o n ,  Urban Mass T r a n s i t  A u t h o r i t y  ( U M T A ) ,  t o  
L o u i s  T. K l a u d e r  and Associates ( K l a u d e r )  f o r  t h e  e v a l u a t i o n  
o f  U M T A ' s  R a i l  S t a n d a r d i z a t i o n  Program. 

UMTA p r o p o s e s  t h e  sole-source award on  t h e  g r o u n d s  t h a t  
o n l y  K l a u d e r  h a s  t h e  u n i q u e  t e c h n i c a l  e x p e r i e n c e  and e x p e r -  
t i s e  t o  p e r f o r n  t h e  c o n t r a c t  i n  a t i m e l y  manner .  N.D. Lea 
c o n t e n d s  t h a t  t h e  e x p e r i e n c e  and e x p e r t i s e  s t a n d a r d s  se t  by 
UMTA a re  o v e r l y  r e s t r i c t i v e  when compared t o  the s t a t e m e n t  
of work ,  t h a t  o t h e r  f i r m s  a re  c a p a b l e  of p e r f o r m i n g  t h e  con- 
t r a c t ,  t h a t  Klauder  is n o t  q u a l i f i e d  t o  p e r f o r m  t h e  con- 
t r a c t ,  and t h a t  K l a u d e r  n a s  a c o n f l i c t  of i n t e r e s t .  

W e  deny  t h e  p r o t e s t  i n  p a r t  and d i s m i s s  t h e  p r o t e s t  i n  
p a r t .  

The c o n t r a c t  is fo r  a t e c h n i c a l l y  o r i e n t e d  a s s e s s m e n t  
of UMTA's R a i l  S t a n d a r d i z a t i o n  Program. T h e  s t u d y  r e s u l t i n g  
from t h e  c o n t r a c t  will be u s e d  by U:.ITA t o  assess r a i l  s t a n -  
d a r d i z a t i o n  to  d e t e r m i n e  t h e  f u t u r e  d i r e c t i c n  and f u n d i n g  of 
t h e  program. 

UMTA r e p o r t s  t h a t ,  i n  t h e  p a s t ,  N . D .  Lea h a s  been 
awarded c o n t r a c t s  f o r  U C A  r a i l  s t a n d a r d i z a t i o n  work w i t h  a 
t o t a l  d o l l a r  anount  of a p p r o x i m a t e l y  $ 5 0 0 , 3 0 0 .  T h e  t o t a l  
d o l l a r  a m o u n t  f o r  t h e  2rogram t h u s  f a r  h a s  been a p p r o x i -  
m a t e l y  $ 2 , 9 1 0 , 0 0 0 .  I f  N . D .  Lea were a w a r d e d  t h i s  c o n t r a c t ,  
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it would be e v a l u a t i n g  its own work i n  a s t u d y  which  c o u l d  
a f f e c t  t h e  f u t u r e  o f  t h e  r a i l  s t a n d a r d i z a t i o n  program,  i n  
wh ich  i t  h a s  been  s i g n i f i c a n t l y  i n v o l v e d .  UMTA c o n t e n d s  
N.D. Lea is  n o t  a n  i n t e r e s t e d  p a r t y  t o  p r o t e s t  t h e  p roposed  
s o l e - s o u r c e  award t o  Klaude r  d u e  t o  t h i s  i n h e r e n t  o r g a n i z a -  
t i o n a l  c o n f l i c t  o f  i n t e r e s t  which would p r e c l u d e  N.D. Lea 
from b e i n g  c o n s i d e r e d  f o r  award e v e n  i f  t h e  p rocuremen t  w a s  
c o m p e t i t i v e .  UMTA a l so  r e b u t s  t h e  protester on t h e  merits.  

N . D .  Lea s t a t e s  t h a t  i t  is i n t e r e s t e d  i n  compe t ing  f o r  
t h e  c o n t r a c t  and p o i n t s  o u t  t h a t  t h e r e  is n o  m e n t i o n  i n  t h e  
s t a t e m e n t  o f  work, t h e  s o l e - s o u r c e  j u s t i f i c a t i o n ,  o r  t h e  
Commerce B u s i n e s s  D a i l y  ( C B D )  announcement  o f  t h e  c o n t r a c t  
award o f  a c o n f l i c t  o f  i n t e r e s t  l i m i t a t i o n .  N.D. Lea a d m i t s  
t h a t  i t  h a s  a c o n f l i c t  o f  i n t e r e s t .  

Whi le  w e  a g r e e  w i t h  UMTA t h a t  N.D.  Lea is n o t  a n  
i n t e r e s t e d  p a r t y  to  p u r s u e  a s i g n i f i c a n t  p o r t i o n  o f  t h e  
protest ,  f o r  t h e  r e a s o n s  d i s c u s s e d  below, w e  w i l l  c o n s i d e r  
t h e  protest  a g a i n s t  K l a u d e r ' s  a l l e g e d  c o n f l i c t  o f  i n t e r e s t .  
T h i s  is because i f  N.D. Lea is correct t h a t  K l a u d e r  h a s  a 
c o n f l i c t  o f  i n t e r e s t  and  is b e i n g  c o n s i d e r e d  f o r  award 
n o t w i t h s t a n d i n g  t h a t  c o n f l i c t ,  t h e n  N.D. Lea would l i k e w i s e  
be e l i g i b l e  f o r  award.  

UMTA r e p o r t s  t h a t  K l a u d e r  h a s  n o t  p a r t i c i p a t e d  i n  UMTA 
c o n t r a c t s  which i t  would be e v a l u a t i n g .  K l a u d e r  d o e s  w r i t e  
r a i l ca r  s p e c i f i c a t i o n s  f o r  v a r i o u s  t r a n s i t  s y s t e m s ,  w h i c h  
amounts  t o  a p p r o x i m a t e l y  1 0  p e r c e n t  o f  i t s  b u s i n e s s .  N.D.  
L e a  implies  t h a t  K l a u d e r  migh t  be  b i a s e d  a g a i n s t  r a i l  
s t a n d a r d i z a t i o n  b e c a u s e  one  g o a l  o f  s t a n d a r d i z a t i o n  is  
common r a i l c a r  s p e c i f i c a t i o n s .  UMTA f i n d s  t h i s  t o  be a 
s p e c u l a t i v e  and remote p o t e n t i a l  c o n f l i c t  o f  i n t e r e s t .  We 
a g r e e  and  deny t h i s  p o r t i o n  of t h e  p r o t e s t .  

C o n c e r n i n g  t h e  o the r  pro tes t  g r o u n d s ,  a s  men t ioned  
a b o v e ,  w e  f i n d  t h a t  N.D. Lea is  n o t  a n  i n t e r e s t e d  p a r t y  
f o r  t h e  f o l l o w i n g  r e a s o n s .  

The r e s p o n s i b i l i t y  f o r  d e t e r m i n i n g  w h e t h e r  a f i r m  h a s  a 
c o n f l i c t  o f  i n t e r e s t  and  t o  w h a t  e x t e n t  t h e  f i r m  s h o u l d  be  
e x c l u d e d  from c o m p e t i t i o n  rests w i t h  t h e  p r o c u r i n g  agency  
and w e  w i l l  o v e r t u r n  s u c h  a d e t e r m i n a t i o n  o n l y  when i t  i s  
shown to  be u n r e a s o n a b l e .  Tymshare,  I n c . ,  B-198020,  Oc tobe r  
1 0 ,  1980 ,  80-2 C P D  2 6 7 .  I n ' C o l m b i a  R e s e a r c h  C o r p o r a t i o n ,  
B-185843, J u l y  1, 1976 ,  76-2 CPD 2 ,  w e u p h e l d h e  

. 
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c o n t r a c t i n g  a g e n c y ' s  d e c i s i o n  t o  e x c l u d e  from C o m p e t i t i o n  
for  a c o n t r a c t  t h a t  i n c l u d e d  e v a l u a t i o n  o f  a r e l i a b i l i t y  
s t a n d a r d  t h e  f i r m  t h a t  had  d e v e l o p e d  t h e  s t a n d a r d .  
E s s e n t i a l l y ,  w e  found  t h a t  i t  was r e a s o n a b l e  fo r  a 
c o n t r a c t i n g  a g e n c y  t o  r e f u s e  to  permi t  a f i r m  to  assess i t s  
p r e v i o u s  worx. T h a t  is  t h e  s i t u a t i o n  i n  t h i s  case, and  w e  
f i n d  i t  is n o t  u n r e a s o n a b l e  f o r  UNTA t o  e x c l u d e  N.D. Lea 
from c o m p e t i n g  f o r  t h i s  c o n t r a c t  b a s e d  on c o n f l i c t  of 
i n t e r e s t .  N.D. Lea 's  correct  a s s e r t i o n  t h a t  a c o n f l i c t  of 
i n t e r e s t  l i m i t a t i o n  was n o t  men t ioned  i n  t h e  p r o c u r e m e n t  
documen t s  and CBD announcement  is i r r e l e v a n t  s i n c e  t h e  
sole-source j u s t i f i c a t i o n  was n o t  b a s e d  on o t h e r  f i r m s '  
c o n f l i c t s  of i n t e r e s t ,  b u t  r a t h e r  on  K l a u d e r ' s  u n i q u e  
q u a l i f i c a t i o n s .  

W e  require a p a r t y  to  be  " i n t e r e s t e d "  i n  order to 
h a v e  i t s  b i d  p ro tes t  c o n s i d e r e d  by o u r  O f f i c e .  4 C.F.R. 
§ 2 1 . l ( a )  ( 1 9 8 2 ) .  D e t e r m i n i n g  w h e t h e r  a p a r t y  is 
s u f f i c i e n t l y  i n t e r e s t e d  i n v o l v e s  c o n s i d e r a t i o n  of t h e  
p a r t y ' s  p r o s p e c t i v e  s t a t u s  i n  r e l a t i o n  to  t h e  p r o c u r e m e n t  
and  t h e  n a t u r e  of t h e  i s s u e s  r a i sed .  D i e  Mesh C o r p o r a t i o n ,  
B-192668, November 29 ,  1978 ,  78-2 CPD 374. We have  h e l d  
t h a t  a p a r t y  is  n o t  s u f f i c i e n t l y  i n t e r e s t e d  t o  p ro te s t  a 
sole-source award if t h a t  p a r t y  would n o t  be e l i g i b l e  t o  
compete f o r  t h e  c o n t r a c t  if t h e  s o l e - s o u r c e  award was found  
t o  b e  improper. I n t e r s c i e n c e  Systems,  I n c . ;  Amperif  
Corporation, B - 2 0 1 9 4 3 ;  8-202021,  Augus t  3 1 ,  1982 ,  82-2 CPD 
187 .  S i n c e  w e  have  found  t h a t  N.D. Lea would n o t  b e  able to  

--- 
I_ 

compete f o r  t h i s  c o n t r a c t  b e c a u s e  of i t s  c o n f l i c t  of 
i n t e r e s t ,  w e  f i n d  t h a t  i t  is  n o t  s u f f i c i e n t l y  i n t e r e s t e d  to  
pro tes t  t h e  proposed s o l e - s o u r c e  award t o  R l a u d e r  on  t h e  
r e m a i n i n g  g r o u n d s  of protest .  

P r o t e s t  is d i s m i s s e d  i n  p a r t  and  d e n i e d  i n  p a r t .  

Comp t ro  11 Vr ke n e  r a 1 
of t h e  U n i t e d  S t a t e s  




